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Mr, David L, Olexer, Group Leadepr
Mithorizad Certifying Officer

Foreat Sevvice

United Stutes Lepartment of Agricullure
P.O. BOX 2"17

Washington, D,C, 20013

Deay Mr, Olaxer: .

Refervnce is made to our deciglon in James A, Schulky,
B-~195167, October 12, 1979, 59 Comp, Gen, —, in which we denied
Mr. Schultz's requeat for waiver of' the valid debl duc the account
of the United %tateq resulling from his receipt of an erroncous
overpayment of ‘travel and relocation cxpenses incident to his
employment with the Forest Service in July 1978,

|

In view of tha strong equitien 1n favor of Mr, Schultz and
the distinctive circumstances 1nvolvod\1n his case, vwe have tuday
referred the mattier to the President of' the Senate ard the Speaker
of the House of Representatives with our report (copy enclosed)
and recommendation that the Congress retieve Mr, Schultz of his
indettedness pursvant to the Act of April 10, 1928, 4% Stat. 413,
31 U.S.C. 8 236 (1976},

In accordance with this action the Farast Service is authorized

to suspend further vcoliection action on Mr. Schultz's cebt pending
congraessional consideration of the report and recommendation for
Mr. Schulta's relief.

Sincerely youra,

/

Styned Flmeor B. Sl'uats‘

Comptroller General
of the United States
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COMPTROLLER GENCRAL OF THE UNITED STATES
WASHINGTON, D., 27348

B-19%167 Fabruavy 21, 1980

To the Congyess bf the United States:

Pursuant to the Act of aprid 10, 1928, 45 Stat, 413, 31 U,S.C.
B 236, regarding meritorious'claims against the United States, we
submit the lollowing repert and recommendation concerning the claim
of Mr, James A, Schultz, an employee of the Forest Service, United
States Department of Agriculture, for relief from liability for a
valid debi in the amount of $%,880,11 owed to the account of the
United States which resulted from his receipt of an erroncous
overpayment of travel and relncation expenses incident to his
appointment with the Forest Service in July 1978,

t \

The rétord shows that Mr. Schultz was authorized and reimburced
full trahsfer of station benefltn in the amount of '$7,774.17 pur-
svant to;sections 5724 and 5724a of title 5, United States Code,

An connaction with his transfer of employment from the United

States Postal Service, Des Moines, lowa, to the Eastern Regional
Office, Forest Senrvice, lilwaukee, Wisconsin, effective July 15,
1978, After administrative review, the Forest Service determined
that Mr, Schultz was not entitled to reimbursement as a transferred
employee,: Rather, he was only entitled to travel and transportation
expenses in the amount of $1,894.06 a3 a new appointee to a manpower
shortaige position in accordance' with section 5723 of title 5, United
States Code, This determinatioh was made because 5 U.S.C, § 104
(1976) excludes the Postal Service from the definition of “Executive
agency" and, therefore, Postal employees who transfer to Executive
agencies are considered analogous to new employeces, The resulting
$5,880,11 difference represented an erroneous overpayment of travel
and relocation expenses,

\

4

In considering the equities of Mr, Schultz's case, the Forest
Service sought thF concurrence of the Comptreoller General in its
propased decisior not to undertake action for rcpayment by lMr, Schultz.

In our decision in James A,-Schultz, B-19%167, October 12,
1979, 59 Comp. Gen., —, copy attachcd, we held that the errcneous
overpayment in the amount of $5,880.11, constituted a valid debt
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which Mr. Schultz oved to the account of the Unitcd States, Althouzh
5 U.S,.C, § 5584 (1976) authorizes the waiver of claims of the
United States apainst a perscn arising out of .an erroneous payment
of pay or allowances, the waiver of travel and relocation expenses
and allowances is specifically excluded, We further held that
Mr, Schultz's present and prospective ability to pay the debt — as
evidernced by his employmenb “ith the Federal (jovernment — precluded
any copsideration of compromiae, termination or suspension of the
collection action purauant\to the Federal Ciaims Collection Act of
1966, 31 U,S.C. 951, et, seq. (I976)., And, while it was unfcrtunate
that Mr. Schultz was erronecusly advised corigerning his entitlements
and erroncously authorized tpavel and relocation expenses which were
not properly allowable to him under applicabtle laws and regulations,
the Government is not eatopped from repudiating advice given by its
officials if that advice is er'roneous. Any payments =.da on the
basis of' such erroncous advice or authorization are recoverable,
Accordingly, we could not terminate or waive Mr., Schultz's
indebtedness,

. .

Howevel', we are of the opirdon that Mr. Schultz's claim con-
tains such eloments of equity as\to be deserving of the considevation
of the Congress as a meritorious\claim. This is especially true
in view of the fact that the spec¢ific equitable circumstances giving
rise to the creation of Mr, Schultz's debt are of an unusual nature
and are unlikely to constitute a recurring prob)on,

The Act of April 10, 1928, Ah Stat. 413, 31 U.S.C. B 236, pro-
vides for the submission to the Céngress by this Office. of those
claims against the United States which may not be lawfully adjusted
by an appropriation theretofore made but which are determined to contain
"such elements nf legal liability or equity as to be desaerving of the
consideration of the Congress." We believe the claim of Mr, Schultz
contains wUCh elements of‘'legal liability and equity as to deserve
the consideration ¢f Congress, and we recommend that he bte relieved
from liability to pay the sum of $5,880.11 for an er'roneoiis overpay-
ment of travel “and relocation expenses incident to his employmnent with
the Foresl Servite in July 1978,

As ve roted in Mr. Schultz's case, the construction of § U.S.C.

8 10& (da amanged bty the act of aucwust 12, 1970, Pub, L, 01-27%,

B Ovelidly O devce rrg) unien wns S0t rarth in our decislon in o
Comp. Gen. 132 {1978) (5-189778, Pecermber 4, 1978) represenzed the
first definitive staterment of this Gifice that Postal Service
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cmployees 'who transfer to Executive agencies are not entitled to
the relocation expenses of transferred employees, Hovever, as the
Forest Serviu° has stated, our drfinitive ruling was issued,
rocelved and reviewed at a time subsequent to Mr, Schult"'s ‘
travel’ aubhori ation which was dated April 20, 1973, The agency
further pointed out that none of the basic yprking manuals and
resulations such as the Federal travel Regulations, the Federal
Personnel Hunual USDA Administrative Regulations, and the Forest,
Servige Manual, presanted-any limiting instructions or other guidance
doci'menting the ineligibility of”yransferees from the Postal Ser-
vice for reloucation expenses, Previously, of course, employees of
the Cormer Pusc Office Department who transferred to other Govarn-
ment agencies were entitled to the same relocation benefits as
other tvansferred Federal gmployees. Also, the record indicates
that at the time in quostion the Postal Service did not have an
information policy or other procedures that would apprise employees
transferring to an Executive apency that they were ineligible for
full transafor of station benefits, Therelfore, there vas no ready
source of infornaaton to indicate that the relocation payment would
Lo impropov Because of ‘those factors it appears that Lhe agency
officia)s and Nr. Schultz acted in good faith and believed that
the re).>cation. expunses vere reimbursable,

Condidcvinb.all of the above, we belicve that collection

action against Ht. Schultz would be against equity and good con-
science and not An the best interests of the United States,

tlowever, as noted above, tinis Office is precluded from using its
walver authcq} y under 5 U.S,C. 8 5584 because the statule expressly
ex\ludes reloLaL;un expenses,. Thus, we are of the opinion that

the ¢laiw of Mr Schulta contains such elements of equity to be
dese Ying ol the\considerahlon of the Conaress as a meiritious clalm.

. } \

Provided the Congress concurs in our recommendation in this

f'taée, it is our opinion that enactment of a statute in substantially

viie ‘ollowing lanquabe will aacompligh the reliefl recommended:
,; '
\ «

"Be it enacted hy the Senate and House of Represuntatives
iof the United States of America in Consress assenmbled,
That: Jamces A. sSchultz, an enployee ot the Forest
SGVV’I”. Inited Stases Lestarlront o aordiaulte woy, L
TR 0N poa ot ar tinvdlony to e oniusa ountls in
the sumof 35,6%0,11, reprosentin: an erronadus ¢
Pavrecnt ool Leavel e polocation suronces dnctarr t
his appoiuteont with the lcl‘ LoService in Jduly L9rE,

n
-

ot
PRl ot
('..
PR |

-3 -



- w

= P W

B-195167
!

In thu audit and settlement of the accounts of any
certifying or dishuraing officer of the United
States, credit shall bte given for the amount for

which liability is relieved by the Act," ;
| f

Lt

mptroller General
'‘of the United Statnas
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